PAGE  
1






The Lex Mercatoria- Redux





Arthur J. Gemmell and Autumn Talbott*






ABSTRACT
The lex mercatoria developed as merchant-made, private law. Unlike other bodies of law, the lex mercatoria was not born of statutory or “natural” law but from practical, day-to-day commercial usage. In fact, medieval commercial activities propagated the “most favorable trading practices and customs of the various foreign markets within which [merchants] did business.”
 


What evolved in the Middle Ages out of necessity stands today as a sometimes controversial testimony to the power of self-regulation through a specialized and practical body of law: the lex mercatoria that has for centuries governed international merchant and commercial arbitrations. As governments increased regulation of commercial dealings, domestic codes began to supplement, and then displace, this tradition of self-regulation by merchant-made law.
 
We begin our discussion of the law merchant in Part I by briefly describing the historical significance and development of lex mercatoria and its place in modern commercial legal systems. Essentially, we establish the antecedental bona fides of the Law Merchant. 

Arbitration’s emphasis on party autonomy and efficient dispute settlement has led most international commercial agreements to provide for mandatory arbitration in the event of a dispute under the contract. In these arbitration clauses, parties demonstrate their autonomy by choosing the law that governs their contract, both procedurally and substantively. In fact, the possibility of adjudicating on the basis of rules from several origins, as opposed to provisions from a single legal system, is one of the unique features of arbitral adjudication. 
We argue in the second part of this article that where sophisticated parties have agreed to incorporate the lex mercatoria, in any form, into the law governing their dispute, states should respect and enforce the resulting arbitral awards. While states always have the option of relying on vague references to public policy to set aside the award or to refuse enforcement, the enforcement of a lex mercatoria award rooted in the history of international commercial arbitration is the better public policy—one that supports enforcement, not avoidance. While the lex mercatoria historically impacted international merchant and commercial arbitrations, governments, in time, increased their regulation of commercial dealings. As a result, domestic codes began to supplement, and then displace, the tradition of self-regulation by merchant-made law.

We posit in part two that it may be time for arbitral professionals, courts, and parties to usher in a renaissance of the lex mercatoria.




PART ONE: THE LEX MERCATORIA
The era of the Law Merchant, or the Lex Mercatoria as it is also known, was a crucial period contributing as much to the development of modern civil and arbitral law as any before or since. Indeed, Kerr has written, “The Law Merchant furnishes the legal science its most romantic branch.”
 Commercial merchants came ashore with the tide. Feet dirtied by dust, they proceeded to have their disputes resolved by peers using the customs and practices of the day as their lodestar. With that accomplished, the merchants were away with the tide knowing that “justice” had been attempted. 

The Law Merchant spanned a period during which commercial disputes were expeditiously “adjudicated” by merchant peers on the basis of the trade customs of the day. Compliance with the decision maker's verdict was expected. Lack of compliance often meant what today might be referred to as shunning—commercial shunning with a concomitant effect on the merchant's credibility. By way of illustration, Wyndham Beawes, a lawyer and Majesty’s Counsel explained, in 1771, the standards that the commercial world, over the years, had come to expect of merchantmen. A merchant, Beawes wrote, need not 

. . . be very learned. . . [but] ought on all occasions to have a strict Regard to truth, and avoid Fraud and Deceit as corroding Cankers to his Reputation and Fortune; for, however cunningly the Mask is wore, Chance may, or Time certainly will, discover the Cheat, and render the Wearer exposed to the Contempt and Insults of those he has imposed on.

The age of the Law Merchant spans an era of commercial dispute resolution with which both lawyer and law student are, regrettably, unfamiliar. Indeed, it is rather bemusing to see the surprise on the faces of lawyers and law students upon learning that neither ADR, in general, nor arbitration, in particular, are new phenomena, tooled in recent days merely to flush out the dross clogging dockets of the world's courts.

Modernly, the UNIDROIT Principles, in setting forth general rules for international commercial contracts, supportively proposes that those principles “. . . may be applied when the parties have agreed that their contract be governed by general principles of law, the lex mercatoria or the like.” (Italics in the original)

On the other hand, the oft-quoted arbitral expert and jurist, Lord Mustill, queried,


What is the jurisprudential basis of the lex? It is remarkable that given the volume of academic writing on the topic. . . there is even now no consensus on the intellectual basis of the doctrine. Is the lex a law, properly so called, or is it a body of rules which the parties choose. . . to apply to their individual contract? If it is law, from where does it draw its normative force?
 
Somewhere between the poles, sits the writing of the distinguished American trial lawyer, Keith Highet, who suggested that the lex mercatoria, in fact, is quite akin to the Emperor's clothes: nonexistent yet argued about at great length. And then, in a fashion far too clever by half, Highet penned: 


The lex mercatoria is in fact an enigma created by a paradox. . . . The paradox in turn has created a quandry from which the only way out was to arrive at the enigma by way of a fallacy. . . a source of legal rules. . . much in the same way that the decision makers would apply a real legal system such as the lex fori or the lex loci arbitri.

In fact, The Law Merchant has always been associated with the jus gentium of the Roman jurists.
 Once the manna of the  Pax Romana  sprinkled world peace on the trading world peace, for centuries “international” trade gave way to an introspective, domestic commercial system with little influence beyond its boundaries. Nearly everything produced on the manors of Europe, either by family or serfs, was exclusively for local use. 


Within the Europe of the Middle Ages, there existed a variety of legal systems that took cognizance of peoples on personal rather than on territorial criteria. A Frank would live and be judged according to Frankish law, a Bavarian according to Bavarian law, a cleric according to ecclesiastical law, a peasant according to the law of the manor, and so on.

Personal attributes extended to the attributes of status, as well. A noble had a legal status different from that of a serf, a native different from a foreigner, and a man from a woman. Merchants, however, were unique. The term merchant lost its attribute of status and simply became denotive. Merchants were seen as middlemen—wholesalers who engaged in regional and international trade. They were the men who traded outside the jurisdiction of their native land and/or did business with foreigners who lived under different laws.
 They were also men from whom integrity and honor were expected.

Trade was conducted by land and sea. As maritime trade expanded across the Baltic and Mediterranean Seas, various compilations of customary rules and usages governing the community of merchants evolved. In the mid-fourteenth century, the Consulado del Mar, based on the ancient laws, statutes, and compilations of Italian cities, came to be accepted as the governing law in commercial maritime centers around the Mediterranean.
 

The councilors of Majorca revealed in the Consulado their determination to circumvent the legalism and obstructions encountered in the ordinary courts “in order to do away with the expenses of lawsuits and the strife of judicial proceedings among merchants and navigators.”
 

Pirenne’s description of the life of merchantmen illustrates the transnationality as well as the hardships endured by the medieval Willy Loman.


Their members, armed with bows and swords, surrounded the packhorses and the wagons loaded with sacks, bales, cases, and casks. . . . the men were going as far as the mines of Goslar to get supplies of copper, the merchants of Cologne, Huy, Flanders and Rouen frequented the port of London, and numbers of Italians were already to be seen at the Ypres fair. Except in winter, the enterprising merchant was continually on the road, and it was with good reason that he bore in England the picturesque name of “dusty foot” (pedes pulverosi, piepowders).

The commercial requirements of such merchantmen led to a branch of law which, at that time was—and perhaps even today is—the most inclusive of custom. Malynes wrote, 


The said customary law of merchants hath a peculiar prerogative above all customs, for that the same is observed in all places, whereas the customes of one place doe not extend in other places, and sometimes they are observed and sometimes they are neglected. But the Customes of Merchants concerning trafficke and commerce are permanent and constant and when they are not truly observed in some places by errour or misprision...such Customs lose their names and they are called Usurpation which is the cause that many Customs are established for Lawes by him or them that have power to make Lawes.
 

Contributing to this “new law,” was the overall attitude of continental and English sovereigns who adopted a laissez-faire attitude toward the new merchant class in view of the increased tax revenues generated by them and the access to foreign goods that the merchants had obtained. The merchants were permitted to regulate their own affairs so long as they did not impinge upon local matters.

Informal tribunals run by merchants sprang up to serve the common interests of medieval trade guildsmen. Initially guilds were founded for benevolent and caritative reasons. In time however, guilds developed into a major economic force within the towns where they operated. So influential were some guilds that they were vested with complete control and monopoly over the manufacture and sale of certain goods by town governments via monopolistic trade charters. “We may notice the institution known as the Gild Merchant which seemingly was an association for the purpose amongst others of mutual arbitration. Members of the same gild were bound to bring their disputes before the gilds before litigating the matter elsewhere.”
 Kadens elaborates that guilds were designed to protect the membership from “. . .  biased courts and rapacious lords. . . .”
 

In addition to the system of guilds, merchant fairs had been established in England by the Romans, particularly along the borders of the Roman frontier.
 And while the fairs were important for their formative value, it was the Magna Carta that gave English trade its first real impetus. Among the other rights enumerated within the Magna Carta were the commercial guarantees that, “All merchants shall have safety and security in coming into England and in staying and traveling through England, as well as by land as by water, to buy and sell without any unjust exactions, according to ancient and right customs. . . .”

With the Magna Carta as their foundation, new institutions for trade blossomed in England including the Fair and the Staple Town, each of which became safe and reliable places to trade. The incipient law in these venues differed from that of the Continent whose commercial law had been developed within rich, powerful, self-governing and independent cities. There were no similar cities in England; hence, small towns and fairs relied on lordly charters for their development. Ultimately, however, in both England and on the Continent, commercial town centers developed along side the fairs, establishing both as integral parts in the machinery of Middle Age commerce.
 The Statute of the Staple illustrates the royal weight that supported these commercial fora.


Edward, by the grace of God king of England and France and lord of Ireland, to all our sheriffs, mayors, bailiffs, ministers, and other faithful men. . . by the counsel and common assent of the said prelates, dukes, earls, barons, knights, and commons aforesaid, we have ordained and established the measures herein under written, to wit:  First, that the staples of wool, leather, wool-fells and lead grown or produced within our kingdom and lands aforesaid shall be perpetually held in the following places: namely, for England at Newcastle-upon-Tyne, York, Lincoln, Norwich, Westminster, Canterbury, Chichester, Winchester, Exeter, and Bristol; for Wales at Carmarthen; and for Ireland at Dublin, Waterford, Cork, and Drogheda, and nowhere else. . . .

These scattered locations were linked by generally accepted rules and customs that would govern their commercial activity. The amalgam of the rules and customs of the fairs combined with the rules of the sea became known, even in its day, as the Lex Mercatoria or the Law Merchant.
 In fact, the Royal Statute of the Staple expressly provided that “. . . all merchants coming to the staple shall be ruled by the law merchant, of all things touching the staple, and not by the common law of the land, not by usage of cities, boroughs or other towns. . . .” 
 

To insulate the staple court from any incursion by the common law court, the Royal Statute declared, “In case our bench or common bench. . . . come to the places where the said staples be [they shall not] have any cognizance there of that thing, which pertaineth to the cognizance of the mayor and ministers of the staple.”
 

While the academic literature focuses predominately on the English Law Merchant, the busiest fairs, in fact, were those of Champagne and Brie where some seven major fairs per year were conducted. 

A French writer summarized the impact of the fairs from other than an English perspective.


The influence of the fairs on our public law. . . is undeniable. . . the term fair is the equivalent of the term ‘peace’. . . Thanks to the progress of the peace of the fairs. . . the communications of foreigner with foreigner become more certain; international relations multiply. . . Little by little the last vestiges of primitive hostility disappear. . . In the midst of the diversity of local law, the law of the great fairs everywhere remains the same in its essential features. This law is universal almost by the same right as the Canon Law. The jurisdiction of the fairs command obedience in all parts. And thus emerges the conception of the law merchant, outside and above civil statutes and local commercial usages.

Once a fair was concluded, the merchants moved on but the fair bankers stayed behind, having created bills of exchange, credit unions, and mechanisms for foreign exchange—each a permanent service available to the merchants upon their return to the fair.
 And, indeed, what a contribution to the world of commerce were these instruments. While the common law created and relied on “good title” as evidence of one’s property rights, itinerant merchants could not inspect, demand, or inquire as to the proof of title to the goods they bought and sold. On the belief that the merchant would be dealing in good faith, those servicing the merchantmen developed bills of exchange through which goods were transferred without title searches and upon which a merchant could sue in his own name. This transaction stood in contrast to the common law. 

Whereas at Common Law no man’s writing can be pleaded against him as his act unless the same be sealed and delivered in a suit between merchants, Bills of Lading and Bills of Exchange, but being tickets without seals, letter of advice, and credence, policies of assurance, assignations of debt, all of which are of no force at the Common Law are of good credit and force by the Law Merchant.

Malynes found the Bill of Exchange even more praiseworthy, “The nature of a Bill of Exchange is so noble and excelling all other dealings between merchants that the proceedings therein are extraordinary and singular, and not subject to any prescription of law. . . .”
 The Bill of Exchange and other negotiable instruments that were developed and perpetuated throughout the Law Merchant’s world became so ingrained in the commercial dealings between merchants that their “legality” was, subsequently, incorporated by the common law. Dispute resolution without the common law formalities of good title, consideration, and seal was, indeed, legally transformational.


Disputes over transactions at the Fair required a resolution device that was in tune with the requirements of the merchant class. Fair arbitrations filled the bill. The fairs were pro-business in their orientation and disputes were resolved by arbitrators out of the merchant class itself. The arbitrations, like the Law Merchant, were outside the judicial system of any nation, and amounted to self-regulation by the merchant class.
 Merchants were, according to Bewes, particularly regarded before the laws of England such that “. . . the common and Statute Laws of this Kingdom leave the Causes of Merchants in many cases to their particular laws.”
 Bewes not only described the domestic application of the Law Merchant but went on to explain its transnationality, as well.


In former times it was conceived that those laws that were prohibitory against foreign goods did not bind the Merchant Stranger; but it has now been a long time since ruled otherwise. . . . in the Leagues that are now established between Nation and Nation. . . the English in France or any other Country in Amity are subject to the laws of that Country where they reside, so must the People of France, or any other kingdom, be subject to the Laws of England, when resident here.
 

 The transnational nature of the Law Merchant was especially beneficent to the foreign merchant who, if aggrieved, had been restricted to recovering civilly in whatever had been determined to be the appropriate court. The foreign merchant embarking for England no longer had to travel with oath takers to aid the merchant in sustaining his proof if a suit at common law was required. And even though the merchant’s entourage might attest to the merchant’s honesty, the merchant faced hostile judges with a penchant for supporting local citizens rather than an itinerant they might never again encounter.
 In today’s terms, we refer to this proclivity by domestic courts as local protectionism. It existed in the era of the Law Merchant and still exists modernly whether in common law or civil law systems. 

As for how disputes between merchants came to be resolved, Malynes’ commentary, Consuedo, vel, Lex Mercatoria, provides the backdrop for dispute settlement of the day. After attempts at negotiation failed, the parties turned to “. . . Arbitrement, when both parties do make choice of honest men to end their causes, which is voluntary in their own power. . . and these men. . . give judgments by Awards, according to equity and good conscience observing the Custome of Merchants. . . with brevity and expedition.”


Since speed in resolution of disputes was a necessary ingredient to the success of the fair courts, the civil procedure of the common law courts was truncated in order to accommodate the merchant. For example, the time for the answering a summons by a defendant in a common law court was fifteen days. Bracton contrasts the Law Merchant, “Likewise, on account of persons who ought to have speedy justice, such as merchants, to whom speedy justice is administered in courts of pepoudrous. . . the time of summons is reduced.”
 So important was the requirement of speedy resolution that some panels were established to resolve disputes between the ebb and flow of the two tides, that is, in 24 hours from petition to award.
 
Swift justice was not only dispensed at the English fairs, but the same principle was adhered to in the Champagne fairs as well. The Champagne Guards spoke of “bon droit et actifs us des foires.”
 Speedy resolution was possible since the merchant was “. . . in loco proprio as the fish in water, where he understandeth himself by the custom of merchants, according to which merchants’ questions and controversies are determined.”
 Prof Thayer elaborates, “The men with dusty feet who plied their trades from Champagne to St. Ives, from Wye to Nuremberg, had little concern with legal differences. Their disputes were settled with the same method and dispatch in the pie powder courts of England as in the fair courts of the continent. The voices of the consuls of the sea in Genoa and Barcelona found a ready echo in the maritime tribunals of Bristol and of Ipswich where the court sat on the beach and dispensed justice to passing mariners between the tides.”
 Not only were the judgments settled consistently and speedily, they were settled with finality. In the words of Lawyer Beawes: 

The Chancery will not give relief against the Award of the Arbitrators, except it be for Corruption and where their Award is not strictly binding by the Rules of Law. . . .

This speed and informality stood in sharp contrast to the prevailing state of the law in England at the time. Sir John Fortescue described the English courts as being presided over by judges who worked three hours and once “. . . haven taken their refreshments spend the rest of the day in the study of laws, reading the Holy Scripture, and other innocent amusements at their pleasure.”
 Sir Henry Spellman was less generous suggesting that judges, because of their appetite for the grape were given to drunkenness and did not sit for more than three hours “. . . lest repletion should bring upon them drowsiness and oppression of spirits. . . .”
 Contrast the lethargic common law courts with, for example, the fair at Champagne which met three times a day!

There can certainly be honest differences of opinion over which of those principles of the Law Merchant most defined its contribution to the world of non-judicial dispute resolution. We fall down on the side of the Law Merchant’s reliance on the principles of equity. The merchant courts were neither the first nor the last to render judgments based upon principles of equity. It might be recalled that the Greeks and Romans—especially the Romans—considered equity an abiding principle of dispute resolution. “Equity means to the Romans, fairness, right feeling, the regards for substantial as opposed to formal, and technical justice, the kind of conduct which would approve itself to a man of honor and conscience.”

But the Law Merchant went a step further. In England, it borrowed the principles of equity out of the competing judicial systems of the common law (The Chancery), the Admiralty (to some extent), and canon law courts. It then placed its trust in the hands of merchant arbitrators who were not lawyers to judge according to what was right and just. In one of legal history’s more remarkable forms of private justice, peers were called upon to render judgment when disputes between other peers occurred. 
The Roman principle of ex aqueo et bono pervaded the mercantile world from Bergano to the English Admiralty to the statutes of Marseilles, “Pour juger et decider sommairement tous procès et différends entre marchands, sans s’atteindre aux subtilités des lois et ordonnances.”
 The Consuls of Bologna decreed that merchant judges should decide secundum quod aequum crediderint (following what they believe is fair) and in Venice, the arbitrator was to look first at custom and failing that he was directed to use secundam bonam conscientiam (follow good conscience).

The Law Merchant’s concept of equity stood in stark contrast to the early common law that relied more on outcome than proof of facts. Common law disputations were often determined by the perjury of compurgation, or by ordeal or wager of law. Prof. Baker characterized this “judicial” process as judgment preceding truth, “. . . once it was adjudged that one of the parties should swear or perform a test there was no further decision to make except whether he had passed it.”
 When juxtaposed with the machinations that took place in the courts of the realm, the attractiveness of the merchant law’s timely and decisive decisions is plain to see.

The Law Merchant was transnational, a lex universalis in scope, whose principal source for the resolution of commercial disputes was mercantile custom. The process of dispute resolution was often superintended by the merchants themselves rather than by professional judges. The Law Merchant’s dispute resolution procedure was summary, speedy, and informal. The overriding arbitral principle was Equity—bona fides—in the medieval sense of fairness.
 

In addition to the notions of speed, equity, summary proceedings, and negotiable instruments, other features of the Law Merchant that contrasted it with the common law and hence expanded the horizons of the law generally, include:
· Notarial attestation on documents was subordinated to the “good faith” dealings between merchants.
· Oral evidence could contradict written evidence in a fair court.
· Merchant journals could be introduced as evidence.
· Property in the res passed to the purchaser without delivery.
· Unlike Roman law, partners were agents of the partnership and could bind a partnership even when a partner was acting alone.
· Verbal partnerships were sufficient.
· The limited partnership was introduced.
· The law of agency permitted an agent to bind his master and a third party if the agent was acting on the master’s behalf.

· There was no prescriptive acquisition of property between merchants.


Admittedly, some of the contributions listed above were not exclusively derived from English and Continental customs and usage. Agency, for example, can be found in Islamic law well predating the Law Merchant, as can the prohibition against the prescriptive acquisition of property. Nonetheless, the list is sufficiently impressive. The Lex Mercatoria was not, however, without its shortcomings. 

Viewing the Law Merchant in an aspirational context and basing its legality on custom, Malynes wrote, “I have Intilted the Book [on the Law Merchant] according to the ancient name of Lex Mercatoria and not Ius Mercatorum because it is customary law approved by the Authority of all Kingdoms and Commonwealths, and not a Law established by the Soveraignty of any Prince.”
 In the same vein one hundred years or so later, Lord Mansfield held that the Law Merchant “. . . is not the law of a particular country, but the general law of nations.”
 The Law Merchant has also been described as a sort of rebirth of the old jus gentium of the Mediterranean. . . ”
 and “. . . a kind of Jus Gentium.”
 

On the other hand, Carter was far more a positivist—an Austinian perhaps—when it came to the Law Merchant declaring 
. . . we can arrive at an opinion. . . that there was a definite body of mercantile law, slightly affected perhaps by local variations, which was recognized in this country [England] and in the ports of Europe. . . supported by royal authority. It really was law and it really was International.
 

Carter evidences his view by pointing to a Chancery case wherein a foreigner had his goods stolen at Southampton. The Chancellor held that the foreigner should be permitted to sue in England according to the law of nature that is the merchant law. The Law Merchant, the Chancellor averred, was universal law throughout the world.


C’est suit est pris un merchant alien que est venu par safe conduit ici; et il n’est tenus de suer seloniques le ley del terre a tarier le trial de xii homes et autres solempnites del ley de terre, mes doit suer icy et sera determine solonques le ley de Nature en le Chancery, viz. est ley Marchant que est ley universal par tout le monde.

Does it really matter whether the Law Merchant was, in fact, law or not? In a rather understated fashion, Thayer hit the proverbial nail on the head, “The ordinary undertakings of merchants became binding because they were intended to be binding.”
 To the merchant at St. Ives or Champagne, it mattered only that his dispute be quickly and fairly resolved. For the disputants, it was irrelevant whether the jus gentium was undergoing a rebirth or whether the Chancery viewed his cause as actionable under the laws of nature. What mattered is what mattered. Prof. Baker, like Prof. Thayer, got to the very heart of the Law Merchant when he described it as 
. . . much a corpus of mercantile practice or commercial law. . . an expeditious procedure especially adapted for the needs of men who could not tarry for the common law. It was essentially negative. Like the justice of the Chancery, it offered an exemption from or a short circuit through the delays of due process as embodied in the forms of action and jury system of the two benches (Baker is referring to the King’s Bench and the Court of Common Pleas).

Whether the Law Merchant was or was not law, does not deprive us of the heritage it passed on to the modern arbitral world. 


Lest one think that the Law Merchant has faded into the recent legal past, one need only look to the substantial expansion in the use of international commercial arbitration over the past decades. Admittedly, there are controversies surrounding the existence of a modern day Lex Mercatoria. A persuasive argument can be made that transnational norms possess no legal force in the absence of contractual incorporation, national statutes or international conventions.
 

On the other hand, national legislation legitimizing and supporting the power and autonomy of the arbitral “court” has seen a recrudescence in most of the modern commercial world. In what would have been unheard of decades ago, arbitration tribunals now regularly limit state sovereignty in matters commercial. Prof. Milenkovic-Kerkovic
 has ascribed the following elements to the modern Lex Mercatoria highly reminiscent of the attributes we discovered in our exploration of the medieval Lex Mercatoria:
1. Transnationality

2. Standard form of contracts

3. Trade usage as a source of law

4. Arbitration

5. Codification

A recast Law Merchant has also found its way into modern, formal regimes. For example, Article 28 (1) of the UNCITRAL Model Law permits the parties to choose “the rules of law,” by which the arbitral tribunal will make its decision, clearly implying that a form of Law Merchant is available for an arbitrator’s use. The Austrian Supreme Court, the English Arbitration Act, and the English Court of Appeal have each, in its own fashion, supported the use of the Law Merchant in an arbitration proceeding.
 The modern Law Merchant was further impressed with legitimacy. The UNIDROIT Principles of International Commercial Contracts 2004 maintained that the mercantile principles may be applied “. . . when the parties have agreed that their contract be governed by general principles of law, the lex mercatoria or the like.”

How an award rendered under Law Merchant principles would or could be enforced is still a matter of some debate among arbitral scholars. Enforceability, however, might be a secondary consideration for those parties who select the Law Merchant as the regime under which to have their disputes settled. Avoidance of the legal uniqueness or peculiarities of a national law—or laws—might be primary. Or the parties, by using the Law Merchant, might be seeking to avoid  substantive and procedural hurdles such as common law precedent or civil law formalities. Time will tell.
The emphasis on good faith, equity, and practicality as the essential attributes of the Greek, Roman, and Law Merchant arbitral worlds, represent archetypal characteristics sought after in the practice of modern-day arbitration. Unfortunately, as arbitrations take on more of the common law model of legal pugilism, the emphasis on the Law Merchant’s good faith, speed and practicality may be severely compromised. 

One can easily connect the dots from medieval merchantmen to modern arbitral participants who would both contend that arbitrations work best when a person familiar with the commercial workings of a trade or industry arbitrates a dispute between members of the same commercial class. And the decision of the expert arbitrator, once rendered, is final, save for any misconduct on the part of the arbitrator.

Would that we possessed the eloquence of Prof. Goodyear when he summed up the Law Merchant. Rather than a synthesis of his words, we expose them fully.

Today motor buses and lorries thread their devious but steady way over the trade routes of the Moslems and Sicilians; huge ocean liners cut the main where once Phoenician galleys glided; the Hanseatic League and the castles of sturdy Rhenish knights no longer rule the world’s markets; international fairs are but a memory and a tradition; while the guilds and their methods remain only a fountain head for the inquiring student of history; and yet despite all these mutations there survives the law merchant—a monument to the mind of man for generations. Like the beautiful coral, it grows and appears ever new and fresh, drawing its life from the surging tides of life about it and supported by the substantial precedents of the generations that gave it birth.



PART TWO: THE LEX MERCATORIA-REDUX
As has been established in Part I, the virtues and qualities of the Law Merchant admirably lend themselves to our modern economy that, in a number of ways, is not unlike that of the economy that embraced the staple fairs. Modern merchants, like their ancient progenitors, whisk onto foreign shores, ply their wares, "do a deal," and then jet away to another venue on the proverbial "next tide." And similar to the merchants of yore who dealt in multiple fora, today’s merchants are burdened by the enormity of international commercial laws, the vast reach of the international regulatory authorities, and a seemingly overwhelming array of legal fora before which the merchant can be hailed at any moment. 






The so called “modern” lex mercatoria began to experience a recrudescence in the 1960s. In his writings, Berthold Goldman (often referred to as the father of modern lex mercatoria), offered that “irrespective of its origin and the nature of [its] sources, [lex mercatoria would] be the law proper to international economic relations.”
 Goldman articulated a broad scope for the lex mercatoria, indicating that its legitimacy did not rely on codification, and its content may be derived from various sources, including customary law, trade usages, contractual clauses, and general principles.
 

Goldman’s proposition that the lex mercatoria need not rely on codification is neither singular nor discreet. One of the more persuasive reasons for affirming the existence of international law is that states and state actors behave as if international law, in fact, exists. There are, of course, the Austinians who eschew international law’s absence of the four corners of “real law.” One can point to various treaties or tribunals as “proof” of international law’s existence, but, in the final analysis, international law exists because nations act as if it exists. Wars are justified or reviled on the basis of international law; human rights are granted or withheld under the banner of international law; international business contracts and expands under the umbrella of multinational cooperation. We posit that like international law, the normative law of a lex mercatoria can and does exist whether or not positive law is extant. Must there be always be a contrat avec loi? Is not a merchant-driven contract sufficient? 
If there is to be a modern lex mercatoria, and we contend that there should be, then it must be flexible and open, especially in light of the “dynamic evolution of contract practice, and the varying character of usages and customs . . . .”
 In choosing the lex mercatoria, parties and arbitrators are often able to navigate around those annoying technicalities frequently associated with domestic law systems.
 Arbitral self-regulation presents an alternative to deficient regulatory frameworks derived from national laws.
 Critics have objected—and will continue to object—to the difficulties of “discovering” the law by juxtaposing the lex mercatoria to national laws and suggesting that, to be deemed law, a set of rules must be “complete and exhaustive.”
 

Carbonneau’s observations as to those systems that are either supportive or critical of a law merchant, mirror ours that
. . . the strongest advocates of the new law merchant are from civil law jurisdictions where general legal principles constitute the primary source of law. . . . Nor is it astonishing that the most virulent critics of lex mercatoria and delocalization are steeped in the common law tradition of narrow rules and holdings, where decisional law is the foremost source of law and courts are its oracles.
 

In the authors’ research coupled with both formal and informal discussions with practitioners from both common and civil systems, time and time again have our and Carbonneau’s interpretations been upheld. 

The modern lex mercatoria, like its medieval counterpart, derives its legitimacy, in part, from the social interaction of the international merchants as an autonomous group, who concede to a set of common values and comply with the rules dictated by these values.
 This autonomous self-regulation is further augmented by the use of arbitration clauses in international commercial contracts, which bind the parties to arbitration and permit pre-dispute agreement on use of lex mercatoria as the governing law or as gap-filling rules.

Like the ancient lex mercatoria, the foundation of modern commercial law evolves from  commercial practice that can be described by its “far reaching jurisdictional and normative autonomy.”
 The lex mercatoria, however, has been denounced as allowing arbitrators to “avoid the rigorous analysis of the facts, the formal law, and even the terms of the contract.”
 In addition, opponents assert the lex mercatoria lacks the necessary procedural safeguards, such as notice, available in domestic legal systems.
 Domestic law, however, may fail to keep pace with the development, evolution, and specialization of international commercial practice—a problem that lex mercatoria overcomes with its dynamic formation and propagation.   

Enforcement is arguably the bête noire for positivists whose bristle at any discussion of the enforcement of arbitral awards based on a supra-national set of legal principles, like the lex mercatoria, customary international law, or even jus cogens norms. Indeed, the unsettled question of whether the lex mercatoria is cognizable law has led arbitration agreements and choice of law clauses to sparsely use the term “lex mercatoria.” Instead, parties employ references to trade usages, general principles of international trade law, or similar expressions. These terms, however, are usually interpreted by arbitrators as an intention to denationalize the agreement, giving the terms the same effect as reference to lex mercatoria. Thus, the threshold questions for enforcement of lex mercatoria arbitral awards must consider the composition and method of discovery of lex mercatoria and whether it is law at all.

Berger maintains that the modern lex mercatoria is consistent with the underlying purpose and definition of a legal system: it is “an unwritten framework of values and convictions providing and enriching [the law] with the necessary logical consistency and internal unity.”
 

Berger’s thesis fits nicely with Chinkin’s notion of soft law as a deliberate avoidance of traditional legal forms, but these non-legal forms may acquire legal force by consistent state practice, by individuals through their contracts, and by incorporation into domestic law.
 In the context of international commercial arbitration, the acts of codification are manifested in the drafting and formulating of model laws and international instruments.
 
Because commercial law must be dynamic to keep pace with changing business climates, technological advances, and new areas of trade, efforts to integrate the merchant law into national systems through codification necessarily undermine the utility of both the lex mercatoria and its reference to trade practice.
 Even so, fundamental elements of the lex mercatoria, such as the principle of good faith, are currently codified in domestic laws, model laws, and international instruments. These forms may be referenced in arbitration awards and certainly are enforceable as law by domestic courts. The entire body of rules and principles derived from the lex mercatoria, however, is not independently codified.
 Therefore, the question remains as to whether the non-codified lex mercatoria must be given the force of law by domestic courts. 
Soft law principles may become customary international law where there is evidence of a consistent and uniform body of state practice and evidence of opinio juris—that states act according to the soft law principles because they believe they are bound to do so.
 By analogy, the lex mercatoria may achieve a kind of customary international private law
 where non-state, commercial actors consistently and uniformly act, even at the risk of losing an advantage or compromising a business interest, because the commercial actors believe they are bound to do so. As customary international law is enforceable as law, there is no sound reason why this customary international private law should also be given the force of law. This analogy is consistent with the tradition of lex mercatoria and the practice by States of allowing commercial entities significant autonomy to self-regulate trade. Thus, despite its lack of formal codification, the lex mercatoria may be given the force of law by domestic courts as autonomous international commercial law, if it can be shown to meet the prerequisites of customary international private law. In addition, soft-law may serve as an enforceable gap-filler for otherwise applicable law.

It is axiomatic that the enforceability of an arbitration award based on the lex mercatoria is dependent on its constituent elements and legal force. Like any law, the lex mercatoria must also offer justice that “display[s] consistency and a degree of predictability.”
 Furthermore, the lex mercatoria takes on the force of customary international (private) law when commercial parties consistently and uniformly adhere to the merchant law because they believe they are bound to do so. These rules, however, must be “common to all nations” to achieve the authority of transnational law.
 Where national commercial law is significantly influenced by culture, political tradition, or religion, the commonality of national laws may be difficult to determine. In that case, arbitrators must refer to the underlying policies and objectives of domestic laws when articulating a principle of lex mercatoria. Although decisions may be rendered according to equitable principles inherent to the lex mercatoria, “[i]nternational arbitrators who apply the NLM  [new lex mercatoria] do not act in a legal vacuum, nor do they render a decision in equity. Instead, they apply the rules and principles of a transnational legal system, and [thus,] their award will be respected by domestic courts.”
 

Opponents of the lex mercatoria suggest that its use is subject to abuse by lazy arbitrators who rely on it to avoid difficult choice of law decisions or to bolster an equitable decision. In addition, arbitrators may lack the appropriate fluency in lex mercatoria to properly apply the law and obtain fair and reasonable results.
 The autonomous nature of international commercial arbitration, where the lex mercatoria is used primarily, suggests that these concerns must be addressed by the sophisticated commercial parties, not the enforcing state.
 For example, the parties select their arbitrators according to their own criteria, of which one requirement may be competency in the subtleties of the lex mercatoria. In addition, the parties may choose the law governing their arbitration and whether the lex mercatoria offers sufficient security and predictability. The arbitrators who must determine the content of the lex mercatoria must first consider the express and implied will of the parties, absent which the arbitrators have full discretion to choose the method and manner of determination.

As international commercial arbitration rose in popularity in the twentieth century, enforcement of awards served as a road block to party autonomy. The United Nations Convention on the Recognition and Enforcement of Arbitral Awards (“New York Convention”) sought to rectify this impediment by limiting the reasons for which an award could be refused or set aside.
 Under the New York Convention, “[e]ach Contracting State shall recognize arbitral awards as binding and enforce them in accordance with the rules of procedure of the territory where the award is relied upon . . . .”
 The party seeking enforcement
 must supply: (a) the duly authenticated original award or a duly certified copy thereof; and (b) the original arbitration agreement or a duly certified copy thereof.
 
A party resisting enforcement must demonstrate that the award is not valid under Article V of the New York Convention. While application to set aside an award may only be sought in the place of arbitration, enforcement may be sought (and resisted) in any State, particularly those that have agreed to be bound by the New York Convention. 
In either case (an application for set aside or enforcement), a court will consider whether the arbitrators’ resort to the lex mercatoria affects the validity of the award. The New York Convention permits only seven justifications for refusing to enforce arbitral awards, of which only three are relevant to this discussion of lex mercatoria: (1) the arbitrators exceeded their jurisdiction,
 (2) the award was set aside by a court in the place of arbitration,
 or (3) enforcement is contrary to public policy.
 
Arbitrators are obligated to apply the principles and rules developed by courts as part of the lex causae—the law applicable to the contract as chosen by the parties or according to a conflicts-of-law analysis. This law determines the existence and validity of the agreement, sets a mandatory framework of principles consistent with the agreement’s overarching objective, and interprets and fills gaps in the agreement, providing dispositive rules to regulate the parties’ actions. Arbitration uniquely allows adjudication based on “rules of law” from multiple jurisdictions or origins,
 creating a widely scoped lex causae. Parties are not limited to national law: they may also consent to arbitration governed by uncodified or soft-law principles, including the lex mercatoria, general principles of international commercial law, trade usage, and equity.
 In fact, the 1791 case of Miller v Martin avers the primacy of equity in the Law Merchant, “ [It is] a system of equity, founded on the rules of equity, and governed in all its parts by plain justice and good faith.”

Opponents of an autonomous transnational commercial law assert that the search for lex causae can only lead to a domestic law system.
 These systems, it is asserted, are self-contained and allow judges to deduce from their rules and principles solutions for every conceivable legal problem. Indeed, flexibility is created in most codified legal systems through blanket good faith clauses and other equitable provisions. The argument, however, falls short because it prioritizes national political interests over party autonomy and arbitration’s institutional autonomy in derogation of the international trend toward respecting arbitral awards.
 In addition, the New York Convention protects parties and State interests against major breaches of public policy by allowing the enforcing court to consider compliance with public policy of the enforcing nation. 

When making an award, the arbitrator must consider how the parties have expressed their autonomy in their choice of law clause. Parties may make an express choice to allow the arbitrator to decide the dispute based entirely on transnational commercial law or make a negative choice to forbid its application. In either case, party autonomy governs the choice of law and an arbitrator who disregards this autonomous choice runs the risk of exceeding his authority and violating Article V(1)(c) of the New York Convention.

When parties are completely silent, they have forfeited their autonomy in favor of another. At the same time, their election to have the dispute settled outside of a domestic court system demonstrates an autonomous decision. This act of autonomy should not be subverted by State domestic law. Therefore, the arbitrator should be presumed to have been granted default authority to determine the governing substantive law of the dispute. The International Law Association agrees. It recommends enforcement of awards applying transnational rules where the parties remained silent regarding the applicable law.
 The 1978 opinion in Texaco v. Libyan Arab Republic is consistent: the parties are “free not to link the contract to a given State order and to consider the contract itself as being the sole law applicable to their relations,” but even then the “agreement comes in fact under the ambit of a law, a set of rules constituted by the lex mercatoria . . . .”
 
It should be noted that, although the arbitrator may have the authority to do so, he is not required to apply the lex mercatoria or other transnational rules. But enforcing courts should honor party autonomy in their silence and in their submission to an extra-judicial process, by not setting aside arbitral awards based on the lex mercatoria where parties do not include a choice of law clause in their agreement.

Analogous to the situation where parties choose the lex mercatoria as the main substantive law, an arbitral award based on the lex mercatoria as a gap-filler should be respected as valid. The question of whether arbitrators exceed their authority by making a decision in lex mercatoria arises, however, when the parties have allowed recourse to other transnational rules and practices, such as general principles, trade custom, and trade usage, or have authorized the arbitrators to act as amiables compositeurs or in ex aequo et bono, but not to lex mercatoria.

Parties may choose to supplement domestic law with transnational rules, principles, and practices or with equity. Arbitrators may apply the lex mercatoria when they have been granted the authority to decide ex aequo et bono, but arbitrators granted authority to apply transnational principles are limited to application of equitable principles that exist within the existing framework of the transnational principles. Arbitrators that render decisions as amiables compositeurs, without the consent of parties, may have their award set aside as exceeding their authority. 
The medieval lex mercatoria required an adjudicator to decide according to the circumstances of the case and the dictates of equity. The influences of modern domestic laws, however, have made this relationship more precarious. Without any contrary indication by the parties, the competence of international arbitrators is limited to decisions in law. If parties do not authorize reference to equity, arbitral decision-making is subject only to the will of the parties and to the international ordre public.

The eventual resolution in the famous NORSOLOR arbitration supports this analysis. There, the French courts ruled that in “applying the principle of good faith as one the ‘general principles of obligations applicable to international trade,’ the arbitrators did not rule as amiables compositeurs and, therefore, did not exceed their powers under the terms of the arbitral agreement.”
 The implication in this ruling is that decisions under the merchant law and equity require separate and specific authorizations. In practice, authorization to apply the lex mercatoria does not allow recourse to equitable principles that are not included within the scope of the lex mercatoria. The reverse is not true. 
Several published awards have made it clear that an arbitrator authorized to act as amiable compositeur or to decide ex aequo et bono may apply any law he deems appropriate including the lex mercatoria.
 When acting as amiable compositeurs, arbitrators may disregard only non-mandatory national provisions, but when acting ex aequo at bono, arbitrators are limited only by international public policy and may disregard even mandatory provisions of law.
 The authority to act as amiable compositeur is derived from two sources: (1) the express consent or agreement of the parties, or (2) the law of the forum of the arbitration.
 If neither requirement is met, then a lex mercatoria award exceeds the scope of the arbitrator’s authority.
 

The ancient lex mercatoria depended on good faith and the threat of reputational and economic harm to obtain voluntary compliance with the resolution of disputes. Today, the growth of international commercial opportunities has led to an increase in redundant businesses, that is, businesses able to provide the same or equivalent goods and services, leading to a reduction in the effectiveness of the threat of reputational harm.
 In addition, challenging arbitration awards is increasingly expected, and therefore accepted, undermining any good faith obligation to voluntarily comply. Finally, the popularity of confidentiality provisions allows businessmen to engage in secret arbitration with secret resolutions, thus removing the reputational incentive to honor an arbitral award.
 As a result, parties mainly enforce awards in domestic courts,
 but enforcement mechanisms can be implemented by means other than those of the state judiciary. Parties may agree to other compliance guarantees, such as performance bonds, to ensure that parties adhere to the agreement and the award.  The following are just two examples of other potential enforcement mechanisms.

Some courts may not respect resort to the lex mercatoria as a gap filler to substantive law because it is not sufficiently “black letter.” This was the result under an English Court of Appeals decision that a choice of law making the agreement “subject the principles of the Glorious Sharia’a” was invalid because “the reference to the law of Sharia’ as stated in general terms, is of a broad nature and indeterminable as to which parts are applicable.”
 It is understood that Sharia’a religious law is significantly different from lex mercatoria, but critics nonetheless make similar claims. 
To overcome this complaint, parties may consider choosing institutional rules that expressly allocate authority to the arbitrators to refer to the lex mercatoria.
 The UNCITRAL
 and UNIDROIT
 principles are widely championed as embracing the spirit and letter of the lex mercatoria. Additionally, the UCC adds comfort to the use of a law merchant, maintaining that “Unless displaced by the particular provisions of this Act, the principles of law and equity, including the law merchant. . . . shall supplement its provisions.”
 Not a surprising opening to the UCC since the principal drafter of the UCC, Karl Llewellyn, one of America’s foremost commercial legal minds, urged that

. . . a plea for merchants' law. . . be recognized. . . . For only when clearly seen as special problems can the law of merchant-to-merchant, the law of merchant-to-banker, the law of farmer-to-merchant, and the law of merchant-to-consumer grow clear as to how far each has already been made, or take sane thought for a future built, and sanely to be built, out of the past.

Of course, as with any codified system of rules, this solution may not evolve as quickly and easily as the lex mercatoria. The international committee nature of their amendment process, however, may allow them to be modified with an eye toward international commercial practices, unlike domestic systems. 
Alternatively, parties may consider using institutional frameworks like that of ICSID that provide for internal annulment and enforcement procedures. Enforcement of ICSID awards does not depend on the New York Convention because awards are directly enforceable in member states. Unfortunately, ICSID is of limited utility because it is reserved for use between private investment entities and States.

As the lex mercatoria rises in relevance in the international commercial community, the timing and attitude of domestic courts may come to favor the transnational body of law. This may allow for the creation of a supranational tribunal with competence to enforce decisions. The process of negotiation, adoption, and amendment of legal instruments, however, is difficult and time-consuming. This solution can only be as effective as the number of nations that sign on, as treaties bind only the parties to them. 

Conclusion

The lex mercatoria is a viable body of international commercial principles based on general principles of commercial law, trade custom, practice, and usage, and even equity. Indeed, as Lord Mansfield wrote, “The mercantile law, in this respect, is the same all over the world. For, from the same premises, the sound conclusions of reason and justice must universally be the same.”

Although arbitration practices have changed in the last six hundred years, the power and utility of the merchant law has remained. When the parties agree that their contract shall be governed by the lex mercatoria, this law applies not because of its positivist nature but because the parties have chosen to apply the lex mercatoria to their relationship. 

Despite the rise in international recognition of these soft-law principles, domestic courts may be reluctant to enforce arbitral decisions based on the lex mercatoria. The New York Convention and its pro-enforcement supporters help to mediate this problem, but more work needs to be done. Despite the Vienna Convention’s reliance on the principle of good faith and pacta sunt servanda,
 treaties do not guarantee that hard legal commitments will be undertaken. Therefore, parties need to be diligent about providing for recourse to the lex mercatoria, general principles, and trade customs in their choice of law clauses. 
Parties may also refer the arbitrators to a model law that supports the inclusion of the lex mercatoria in the decision-making process.

Recourse to the lex mercatoria is not without risk: domestic courts may set the award aside or refuse to enforce it in light of public policy concerns. A decision rendered according to the lex mercatoria, therefore, is likely to entail more complications than one based on some national law. But, the outcome of a proper arbitration should be a final, binding award that can be enforced as if it were a court judgment.
* Dr. Arthur J. Gemmell is an International Law Scholar at Santa Clara Law School’s Center for Global Law and Policy. Autumn Talbott is a recent J.D. graduate from Santa Clara University School of Law.
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